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Foreword

Our civil justice system has always been a matter of intense public interest,
from television drama to newspaper editorial pages. To some, trial lawyers
are the champions of the underprivileged and downtrodden; to others, they
are a threat to the state’s business climate. All too often, these impressions
are shaped by the attention paid to a single sensational case, severed from
the context of the hundreds or thousands of other disputes that people
regularly look to our court system to resolve. In the interest of shifting the
focus to that broader context, two of our faculty members volunteered to
gather the data and provide the commentary that forms this booklet. Their
goal was to provide an objective picture of the civil justice system in Wis-
consin, focusing on the basic facts about the state’s civil courts and the
litigation in them and comparing it with the situation in neighboring states.

The authors need little introduction to those familiar with civil litigation
and the court system. Marc Galanter is the John and Rylla Bosshard
Professor of Law Emeritus, and an internationally recognized expert on
trends in civil litigation. Susan Steingass recently retired from her position
as the Director of the Law School’s Communication and Advocacy
Program. She brings to the project her substantial experience as a former
trial judge, state bar president, and litigator with a long career of represent-
ing both plaintiffs and defendants in civil litigation.

Some readers may well be surprised by some of the statistics that
follow. Other readers with a particular stake in the civil justice debate may
wonder if this project is an effort to advocate for one position over another.
| can assure you that this is neither the project’s intent nor, in my opinion,
its effect. Open debate on issues of consequence to our state and
nation is one of the hallmarks of our Law School’s educational tradition.
This booklet reminds us that collecting the best available information
provides a platform for such a debate and leads to the process of finding
the best possible solutions to the issues.

On behalf of the Law School, | wish to acknowledge and thank the
authors and the law students who worked with them for their important
contribution to the ongoing discussion of the civil justice system.

Kenneth B. Davis, Jr.
Fred W. & Vi Miller Deanship
University of Wisconsin Law School
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Civil Justice in Wisconsin: A Fact Book, with Commentary

Introduction

In recent years, Wisconsin’s civil justice system has been a subject of
contention. Critics have raised cries of alarm, accusing the system and the
judges and lawyers who administer it of encouraging excessive litigation
detrimental to the state’s economy and onerous to its citizens. The critics
proclaim that Wisconsin’s civil justice system is in a state of crisis;' that
excessive litigation is costing businesses and individuals billions of dollars,
affecting the state’s economy and international competitiveness;? and that
trial lawyers may “swarm to the state like a scourge of mosquitoes, replac-
ing the doctors who leave because they can’t afford medical insurance.”®
Others argue that the civil justice system has become too expensive and
complex, barring access to those who need it most. Defenders of the sys-
tem, on the other hand, decry these statements as simply downright fiction
or exaggerations based on partial truths. They believe that the civil justice
system is working to the benefit of the citizens of Wisconsin.

This report presents the basic facts about our civil courts and litigation in
them and examines some of the persistent myths about these topics.* When
we encountered the well-known stories about the civil justice system, we
asked two main questions. First, whether the story is true and complete
and, second, where stories of lawsuit abuse are factual, are they outliers
or are they representative of widespread practices and conditions?

To separate fact from myth, we believe we have compiled the best
available data from the most reliable sources. In many instances, the
absence of data did not permit us to answer questions we would like to
have asked, such as: what are the amounts recovered in settlements?;
what portion of verdicts are actually collected?; what happens to verdicts
on appeal?; and many others.

We readily concede that we may have missed some useful sources
and, if so, we would appreciate learning about them. We also admit that in
compiling and transcribing so many figures, it is possible that inadvertent
omissions or transpositions have occurred. If so, we would appreciate
hearing about such glitches from any gimlet-eyed readers who catch them.

We would have thought that there were other objective and factual
studies of the civil justice system. However, even amid all the Sturm und
Drang of the civil justice wars, we find that this kind of neutral and objective
account of the system is rare — indeed we have never encountered an
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attempt to provide such a portrait of civil justice in this or any state.

We hope that this project is a beginning, not an end. We have focused
on civil justice as it is administered in the ordinary courts and have not
examined many other parts of the legal system. We have not looked at
criminal justice, juvenile justice, probate, bankruptcy, workers’ compensa-
tion, administrative law tribunals, or alternative dispute resolution institu-
tions (like arbitration and mediation). We urge others to complement our
account with a systematic description of these areas of the legal system.

We look first at the facts about the numbers and kinds of civil cases
filed in Wisconsin state and federal courts. Because things change from
year to year, we try to give a sense of how the present compares with the
recent past; where available, we include data for the past ten years or
so, and occasionally longer. We then compare the Wisconsin data with
information from our four neighboring states (lllinois, lowa, Michigan, and
Minnesota) and from the United States as a whole. We examine what the
Wisconsin cases are about and then take a look specifically at the most
contentious categories: medical malpractice and product liability cases.
We then turn to data about how these cases are disposed of by trial,
settlement, or otherwise. After briefly taking up the claim that Wisconsin
has too many lawyers, we turn to the question of whether the civil justice
system is bad for business.

As you will see, the facts and the myths are often at variance. It is our
hope that this account of the facts will not only help citizens to understand
the performance of their civil justice system, but will enable them to assess
the validity and seriousness of the criticisms leveled by its detractors and
the defenses raised by its proponents. The goal of this undertaking is not
to provide answers but to dispel illusions about the system in favor of a
realistic, if necessarily incomplete, picture of what is actually out there.

We do not suppose that a bare recitation of facts can, in itself, provide
answers to questions about what the civil justice system ought to be
doing and the best way to accomplish those tasks. But we hope that this
exercise will point us to genuine rather than spurious questions. What
are regarded as good solutions may differ depending on our values and
perspectives. But we confess to believing that sharing the best available
information will enhance the process of reaching good solutions.

1



How Many Civil Cases Were Filed in Wisconsin Trial Courts?

We begin by looking at the numbers of cases filed in the state and federal
courts of Wisconsin. We can track the filing of civil cases in the state trial
courts from 1996 (the first year for which comparable data are available) to
2007 (the most recent year for which complete data are available).®

Over that eleven-year period, the total number of civil filings increased
by a little more than one-third (34.2 percent) as shown by the bars in Figure
1. During that same period, the population of the state increased by 8.47
percent from 5,142,199 to 5,641,581. When we adjust the filing figures for
the changing population of the state, there is still a significant rise in filings
per capita (shown by the line in Figure 1).

We now turn to a comparison between the Wisconsin filing rates and
the rates in the United States as a whole and in lllinois, lowa, Michigan,
and Minnesota.® Because states sometimes differ in how they count filings,
some of the apparent differences among the states may be exaggerated
or diminished, so we should not make too much of small differences.

We present rates in terms of the number of cases filed for each 100,000
persons in the state. For the country as a whole, the rate of civil filings has
been more or less constant since 1996.” Looking at the United States as

a whole in 2005, Wisconsin was thirty-first (that is twenty from the bottom)
of fifty jurisdictions?® in its rate of civil filings.®

The red line across Figure 2 represents the median filing rate for
fifty jurisdictions (forty-eight states, the District of Columbia, and Puerto

Figure 1. Total Civil Filings in Wisconsin (1996-2007)
Rate of Civil Filings per 100,000 (1996-2007)
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Rico). Medians and means are two different ways of measuring the “aver-
age” amount of a set of figures. The MEDIAN is the middlemost score;
there are as many scores below it as there are above it. The MEAN (often
called the AVERAGE) is the total of all scores added together and then
divided by the number of scores.

However, these statistics for state court filings do not tell the whole
story because not all litigation in Wisconsin takes place in the state courts.
A small but important portion takes place in the federal courts. For example,
the number of civil cases filed in the federal courts in Wisconsin was 2,255
in 2005, about one forty-seventh of the 105,982 filed in state courts (omit-
ting small claims).”® The federal courts hear many sorts of cases that are
distinctive to them (patents, bankruptcy, cases involving federal statutes,
etc.), but there are a substantial number of cases (e.g., discrimination, civil
rights, some torts, and some contracts) that can be filed in either state or
federal court.

Figure 3 shows that the rate of resort to the federal courts in Wisconsin
is quite low. The filing rate for civil cases in federal courts in Wisconsin has
consistently been less than half of that in the United States as a whole and
below that in any of our neighboring states."

In terms of sheer quantity of civil litigation, citizens resort to Wisconsin
state and federal courts at a low rate, whether compared to the United
States as a whole or to Wisconsin’s neighboring states.

Figure 2. Civil Filings per 100,000 Population
in Wl and Neighboring States (2005)
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National Center for State Courts, “Examining the Work of State Courts, 2007,” p. 28
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Figure 3. Total Federal Court Filings per 100,000
in WL, IL, IA, MI, MN, and the U.S. (1990-2007)
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Figure 4. Wisconsin State Court Filings by Category 1996-2007 (Absolute)
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What Were These Cases About?

If the sheer numbers of civil filings in Wisconsin have increased from 1996
to 2007 compared to the increase in population, the next question is: what
kinds of cases are filed? The statistics show that almost two-thirds (60.9
percent) of the civil filings in Wisconsin’s courts are in what are called small
claims, mostly suits to collect debts.” Only one out of eleven (8.9 percent)
of these small claims are contested. So, while the number of small claims
has risen by almost one-third (32.0 percent) since 1996, the number of
contested small claims cases has remained relatively constant. Uncon-
tested small claims are one of the major components in the rising civil
caseload of Wisconsin courts. Without them, the picture would be quite
different.'

Apart from small claims, the second largest single group of cases is in
the area of family law, including divorce, support/maintenance (what used
to be called alimony), paternity, and domestic abuse, child abuse, and
harassment combined with vulnerable adult temporary restraining orders.
Together, these law matters made up some 14.9 percent of cases in 2007."

As Figure 5 shows, the number of family cases rose until 2003 and has
remained steady since. Table 1 shows an overall 5.82 percent rise from
1996 to 2007, which is slightly less than the increase in population. But the

14

Figure 5. Family Filings in Wisconsin State Courts (1996-2007)
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Figure 6. Contract Filings in Wisconsin State Courts (1996-2007)
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various subcategories of family cases display very different trajectories: di-
vorce and restraining orders stayed about even; paternity suits decreased
a bit, and support cases saw an explosive increase. Basically, all of the
growth has been in the support area.

While family law matters comprised the largest cluster of cases from
1996 to 2007, the greatest growth occurred in cases about contracts. These
cases grew from 7.4 percent of filings in 1996 to 15.27 percent in 2007."

The actual number of contract cases nearly tripled between 1996 and
2007, due in substantial part to the dramatic, almost fivefold, increase in
mortgage foreclosures from 4,261 in 1996 to 21,042 in 2007."® This large
rise happened even before the latest surge of foreclosures portended an
even greater increase.” The other large category of contract cases were
suits for money judgments and these also grew substantially. Unless Wis-
consin differs in some unsuspected way from American courts in general,
these are mainly suits by businesses to collect debts.'® These increased by
almost 200 percent from 1996 to 2007.

Table 1. Percentage Change in Family Filings in Wisconsin State Courts
between 1996 and 2007

Type of Family Filing Filings in 1996 Filings in 2007 Percent Change
Divorce 21,471 20,477 -4.63%
Support 3,215 7,754 141.68%
TRO 13,041 13,865 6.32%
Paternity 14,893 14,221 4.51%
Other 2,137 2,761 29.20%
TOTAL 54,757 59,078 7.89%

A-1(1996-2007 WI State Court Civil Filings)

Table 2. Percent Change of Contract Filings in Wisconsin
between 1996 and 2007

Type of Contract Filing Filings in 1996 Filings in 2007 Percent Change
Money Judgment 7,939 21,243 167.58%
Mortage Foreclosure 4,261 21,042 393.83%
Other 4,408 3,915 -11.18%

All 16,608 46,200 178.18%

A-1(1996-2007 WI State Court Civil Filings)
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How Many of These Were Torts, Including Medical Malpractice and Product
Liability Claims?

Despite the predominance of small claims and family matters, and the
pronounced rise in contract claims, it is tort suits that have attracted the
most attention and the most criticism of the civil justice system. While torts
include other kinds of injuries (e.g., assault, defamation), personal injury
claims arising from accidents, negligent behavior, malpractice, and so forth
have been the focus of public contention.

Unlike the fairly stable category of family lawsuits and the rapidly
growing category of contract suits, the number of cases in which individu-
als seek compensation for personal injury and property damage has fallen
in recent years. The number of tort filings in Wisconsin fell 17.4 percent
from 1996 to 2007. When the rising population is factored into these
figures, we find that per capita tort filings fell 24.1 percent from 158.4 per
100,000 persons in 1996 to 120.7 in 2007."®

The Wisconsin figures are in line with the national trend. In the thirty
states for which data was available, tort filings decreased by 21 percent
from 1996 to 2005.2°

Wisconsin’s rate of tort claims per 100,000 persons is relatively low.
The National Center for State Courts compiled data on tort filings in 2005
for thirty-two states; Wisconsin’s rate was tied for the eleventh lowest of

Figure 7. Total Tort Filings in Wisconsin
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the thirty-two. Wisconsin’s

rate is 26 percent below the Table 3. Tort Cases Filed per 100,000

Population in State Courts, 2005

median rate for those thirty-

two states. These figures Median of 32 states 182
also enable us to compare Michigan 176
the rate of tort filings in Wis- lowa 142
consin with those in three Wisconsin 134
of our neighboring states.?' Minnesota %0

i i i National Center for State Courts, “Examining the Work of
Figure 8 helps us visualize State Courts, 2006,” p. 12

the numbers on Table 3. The
dotted line in Figure 8 represents the median rate for the thirty-two states.

The rate of tort cases filed in the federal courts in Wisconsin, in
neighboring states, and in the United States as a whole is displayed in
Figure 9.222% The rate of tort filings in Wisconsin’s federal courts is lower
than the national average. The evidence suggests that Wisconsin’s citizens
are sparing in the filing of tort cases, something for which we shall see
further evidence when we take up medical malpractice claims in the next
section.

More than half of tort claims in Wisconsin’s state courts (65.3 percent
in 2007) and nationwide arise from automobile accidents.?* But Wiscon-
sin’s recent drop in tort cases was not uniform across the various catego-
ries of tort, as Table 4 shows.

The large automobile and “other” categories that make up over 95 per-
cent of total tort filings declined, as did the much smaller medical malprac-
tice category (2.54 percent of all tort filings).?®

However, the even smaller (1.76 percent) product liability category
grew slightly. The concern and apprehension about unfounded tort claims
and excessive awards tends to be focused on these two small categories,
which are discussed on pages 20 and 24.

Table 4. Percentage Change in Tort Filings
in Wisconsin State Courts (1996-2007)

Type of Tort Filing Filings in 1996 Filings in 2007 Percent Change
Personal Injury (Auto) 4,930 4,499 -8.74
Product Liability 102 104 1.96
Medical Malpractice 228 150 -34.21
Other Personal Injury 1,893 1,155 -38.98
TOTAL 7,153 5,908 -17.41

A-1(1996-2007 WI State Court Civil Filings)
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A. Medical Malpractice Claims

A prominent concern in recent years has been medical malpractice claims.
As we can see from Figure 10, according to the data kept by the Wisconsin
Medical Mediation Panels, 150 medical malpractice cases were filed in the
Wisconsin courts in 2007. Their numbers are, in fact, declining; the number
of cases filed fell 34.21 percent between 1996 and 2007.2%

Since the doctor population of Wisconsin has been rising (as indicated
in Table 5), and medical malpractice filings have been declining, there has
been a corresponding decline in medical malpractice suits per practicing
physician in the state.?”

In 1991, Wisconsin had fewer doctors per capita in metropolitan areas
than the U.S. as a whole or any of the neighboring states, but it had a phy-
sician presence in non-metropolitan areas that was higher than the U.S. as
a whole or any of the neighboring states. By 2001, Wisconsin had the larg-
est percentage increase in metropolitan physicians among its neighbors
and it had caught up with the national average, although the per capita rate
remained slightly behind the neighboring states. Wisconsin also had one
of the highest percentage increases in non-metropolitan physicians and re-
mained ahead of the U.S. as a whole and also of the neighboring states.2®

The rate of medical malpractice claims per 100,000 population in
Wisconsin is low compared to the rate in other states. The National Center
for State Courts collected comparable data about medical malpractice
filings in 2006 for fifteen states, including Wisconsin. Among these fifteen,
Wisconsin was tied for fourteenth in the per capita rate of medical mal-
practice filings with just four cases per 100,000 persons; lowa had nine
and Michigan had ten.?®

The public debate over our civil justice system has included the effect
of jury verdicts on the profitability of Wisconsin insurers. Figure 12 shows
that medical malpractice insurers in Wisconsin report a lower average loss
ratio (i.e., the portion of premiums collected that were paid out to claimants)
than any of our neighboring states for the years 1991-2006.%°

Per capita expenditure on medical malpractice in Wisconsin is
consistently low compared to that in the neighboring states. Earnings of
insurance companies from premiums on medical malpractice policies in
2006 were about $2 million for every 100,000 residents, a figure at the
lower end when compared to the amounts paid to insurance companies
in neighboring states.®' (See Figure 13.)

20

Table 5. Physicians for 100,000 People by State
Metropolitan and Non-Metropolitan Areas, 1991 and 2001

1991 2001 % Change
WI Metropolitan 225 268 1941
WI Non-Metropolitan 107 131 22.4
IL Metropolitan 240 270 12.5
IL Non-metropolitan 89 108 21.3
IA Metropolitan 261 288 10.3
IA Non-Metropolitan 88 100 13.6
MI Metropolitan 237 273 15.2
MI Non-Metropolitan 106 129 21.7
MN Metropolitan 274 296 8.0
MN Non-Metropolitan 91 114 25.2
U.S. Metropolitan 242 267 10.3
U.S. Non-Metropolitan 99 122 23.2
U.S. Total 214 239 1.7
Source: United States General Accounting Office, Physician Workforce: Physician Supply Increased in
Metropolitan and Nonmetropolitan Areas but Geographic Disparities Persisted October 2003 (GAO-04-
124), pp 7, 13, 23-27. http://www.gao.gov/new.items/d04124.pdf

Figure 10. Medical Malpractice Filings in Wisconsin (1996-2007)
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The relatively modest expenditure on medical malpractice is connected
to the low and declining rate of claims and to the decreasing number of
verdicts for plaintiffs in medical malpractice cases.

The data collected over the years by Randy F. Sproule, the Admin-
istrator of Wisconsin’s Medical Mediation Panels, show that when these
cases go to trial, the defendant medical provider wins the great majority
of the time.®2 In the last three years for which data is available, defendants
prevailed in 84 percent of medical malpractice trials. (See Table 6.)

Table 6. Medical Malpractice Verdicts in Wisconsin (1989-2007)

Figure 11. Rate of Doctors per 100,000 in WI, IL, 1A, MI, and MN (1995-2005)
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Year Numb.er Plair?tiff Defepse Percentage pf
of Verdicts Verdicts Verdicts Defense Verdicts
1989 32 13 19 59%
1990 31 9 22 1%
1991 28 10 18 64%
1992 60 15 45 75%
1993 40 7 33 83%
1994 37 5 32 86%
1995 42 18 24 57%
1996 4 1 30 73%
1997 34 12 22 65%
1998 21 8 13 62%
1999 25 1 14 56%
2000 23 6 17 74%
2001 21 8 13 62%
2002 26 7 19 73%
2003 15 4 1 73%
2004 23 4 19 83%
2005 21 3 18 86%
2006 13 2 11 85%
2007 30 5 25 83%

Figure 12. Average Medical Malpractice Insurance Loss Ratio in WI
and Neighboring States (1991-2006)
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Figure 13. Direct Premium Earned per Resident in WI
and Neighboring States (1991-2006)
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B. Product Liability Claims

Product liability is the other category of tort cases that attracts consider-
able attention. Here, the number of cases is considerably smaller than
medical malpractice and the number filed has fluctuated over time.3?

The 1.96 percent rise in product liability filings from 102 in 1996 to 104
in 2007 is consistent with the 26 percent rise for the eight states that the Na-
tional Center for State Courts tracked over the period from 1996 to 2005.3*
Over the same time period, the number of product liability trials in Wisconsin
dropped from twenty-three (eighteen jury and five bench) to nine (eight jury
and one bench). This decrease is part of a widespread decline in the number
of product liability trials that is far greater than the general shrinkage in tort
trials and trials overall.3®

Figure 14. Product Liability Filings in Wisconsin (1996-2007)
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How Many of These Cases Went to Trial?

Just because a case is filed doesn’t mean that the plaintiff prevails or
that damages are awarded. It assuredly doesn’t mean that the case ends
up reaching trial. So how do civil cases end? Some cases are abandoned
by claimants; others are resolved by default when the defendant does not
show up; others are dismissed as without merit or on technical grounds;
the great preponderance settle. A small (and declining) number reach trial
to either a judge or jury. A trial before a judge without a jury is referred to
as a COURT TRIAL or a BENCH TRIAL. Tables 7 and 8 provide a summary
profile of the disposition of civil cases in the Wisconsin courts in 2006 and
2007.%8
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Because the categories are less than transparent, we will go through
them in sequence. DEFAULT cases are uncontested, frequently because
the defendant doesn’t show up. Almost half of all the cases listed in Tables
7 and 8 fall into this category. The default portion is particularly large in
contract cases (mostly in debt collection cases) and in family matters.
Defaults are rarest in tort cases: nine out of ten tort defendants contest the
plaintiff’s claim. If we were to include in the default figure the disposition of
the uncontested small claims cases, which by definition are defaulted and
abandoned cases, we would see the percentage of defaults rise consider-
ably. In short, approximately two-thirds of all the claims that are taken to
the Wisconsin civil courts end up as uncontested or defaults. This reminds
us that much of the courts’ work does not involve deciding disputes, but
consists of processing the paperwork of immense numbers of uncontested
matters.

Where the case is contested, it usually results in a DISMISSAL or a
SETTLEMENT. It often eventuates in both, because dismissal occurs when
parties request it of the court; often the court does not know whether there
has been a settlement. Hence, the official count in these two categories is
particularly uninformative. A great body of studies of the civil justice process
show that overall a preponderance of cases settle — approximately two
thirds of those that are contested.*” Because we conclude that the record
keeping for the two large categories of “settled” and “dismissed” is overlap-
ping and ambiguous, we have combined these categories in Tables 7 and 8.
The combined total probably overstates the actual number of settlements,
since there are an unknown number of dismissals of other sorts.

The OTHER category of dispositions in Tables 7 and 8 is, we believe, a
composite representing different dispositions in connection with different
kinds of cases. For present purposes it is useful to recall that it includes,
at least in tort and contract cases, summary judgment and motions to
dismiss,?® procedures that invite the court to dispose of the case without a
full trial. Typically, but not always, such motions are made by defendants.
They can loom very large in certain categories of cases. For example, of
the 116 product liability cases disposed of by the Wisconsin courts in 2007,
ten (almost 10 percent) show up in the “other” category.

So cases only reach TRIAL if they are contested (not abandoned by
the plaintiff or defaulted by the defendant), and if they are not dismissed or
settled, and if they survive procedures like summary judgment motions and
motions to dismiss. The portion of cases that reach trial has been declin-
ing almost everywhere for the past twenty to thirty years. Table 9 shows
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Table 9. Trends in Civil Trials in State Courts in the Nation’s
Largest Counties (1992-2005)
Number of civil trial cases, by year Percent
change
Case type 1992 1996 2001 2005 1992-2005
All trial cases 22,451 15,638 11,908 10,813 -51.8%*
All tort cases 11,660 10,278 7,948 7,038 -39.6%"
Automobile 4,980 4,994 4,235 3,545 -28.8%"
Premises liability 2,648 2,232 1,268 1,067 -59.7*
Product liability 657 421 158 225 -65.8*
Medical malpractice 1,347 1,201 1,156 1,219 -9.5
All contract cases 9,477 4,850 3,698 3,474 -63.3%
Fraud 1,116 668 625 591 -47.1*
Seller plaintiff 4,063 1,637 1,208 1,101 -72.9*
Buyer plaintiff 1,557 832 793 670 -51.2%
Employment 468 621 453 422 -9.8
All real property cases 1,315 510 262 301 -771%*
Notes: The number of trials includes bench and jury trials, trials with a directed verdict,
judgments notwithstanding the verdict, and jury trials for defaulted defendants. Detail
may not sum to total because of rounding. Specific case types will not sum to tort and
contract totals because not all case types are shown in the table.
Data sources: Civil Justice Survey of State Courts, 1992 (ICPSR 6587),1996 (ICPSR
2883), and 2001 (ICPSR 3957). Data can be obtained from the University of Michigan
Inter-university Consortium for Political and Social Research (ICPSR). No source for
2005 data listed in original.
*1992-2005 difference is significant at the 95%-confidence level.

the decline of civil trials in the state courts of the nation’s seventy-five most
populous counties, containing about one-third of the country’s total popula-
tion. The Bureau of Justice Statistics of the United States Department of
Justice selected forty-six counties representative of the seventy-five. They
tracked every civil trial in the forty-six counties in four successive studies
of the years 1992, 1996, 2001, and 2005, and then projected the results to
those seventy-five most populous counties.®

Table 9 displays the striking decline in trials across all types of civil
cases. Tort trials fell by 39.6 percent from 1992 to 2005; all civil trials fell by
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51.8 percent. There is ample documentation that this trend is general and
continuing.*°

The decline of trials is very much in evidence in Wisconsin. As shown
in Table 10, in Wisconsin in 2006, just over one-third of 1 percent (0.37
percent) of all civil dispositions was by JURY TRIAL, 70 percent of them in
tort cases. COURT TRIALS (by the judge without a jury) were twenty-five
times as numerous; the great bulk of them were found in family matters
(5,694) and small claims (4,994).#' Both categories of trials are decreasing,
not only as a percentage of dispositions but in absolute numbers, not only
in Wisconsin but throughout the nation, in both state and federal courts.

We do not have continuous reliable data on trials in Wisconsin before
2004. But some earlier data is available that puts our present situation
in context and provides a sense of magnitude of the shrinkage of trials.

In 1989, there were 1,056 jury trials (1.1 percent of civil dispositions) —
roughly three times the 2006 rate.*? In 1996, there were 974 jury trials (0.97
percent of dispositions). The 1996 data enables us to compare the profile
of trials in that year with the profile in 2006, when there were only 453 jury
trials (0.37 percent of dispositions).*® (See Table 10.)

We see overall that there are fewer than half as many civil jury trials
as there were ten years before. In every category of cases, the portion
which reaches jury trial has decreased, as has the absolute number of tri-
als. The decline in jury trials was greater in tort cases than in other cases.
Tort jury trials fell from 77 percent of all jury trials in 1996 to 70 percent in
2006. Overall, jury trials fell by 53 percent and tort jury trials by 57 percent,
including a 56 percent decrease in product liability jury trials and a 41 per-
cent decrease in medical malpractice jury trials. The greater decrease in
other categories left medical malpractice trials as a larger portion of all jury
trials than in 1996.

In Wisconsin, bench trials (trials to the court) are less frequent in tort
cases — in 2006 only 1.2 percent of tort cases ended in a bench trial,
compared to 4.3 percent that ended in jury trials. But there were less than
half as many tort bench trials in 2006 (91) than there were ten years earlier
(189). In every other category, bench trials were more frequent. They were
especially numerous in family cases and in contested small claims, which
together were the site of 92.8 percent of the 11,406 bench trials in 2006.
But like jury trials, bench trials, too, are on the decline. Even while total fil-
ings grew by 24.67 percent between 1996 and 2006, the number of bench
trials declined almost one-third from 16,272 in 1996 to 11,406 in 2006.
Bench trials were 16.1 percent of all dispositions in 1996; in 2006 they were
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just 9.4 percent of all dispositions. Although the decline of bench trials is
less dramatic than the decline of jury trials, they are clearly a decreasing
presence in Wisconsin’s civil justice system.

The shift away from trials in Wisconsin is very much in line with what
is happening in the United States generally. Data are not available for the
whole of the 1996-2006 period, but we can see what happened to trials
from 1996 to 2003 in twenty-two states. Jury trials fell 25.5 percent from
23,649 to 17,617. That was a fall from 7.6 percent of dispositions in 1996
to 5.7 percent in 2006. Bench trials fell by 23.8 percent from 616,557 to
469,547, a decline from 19.8 percent of dispositions to 15.2 percent.*

When They Did Go to Trial, What Were the Results?

We do not have comprehensive Wisconsin statistics on the size of awards
on settlement. For those relatively few civil cases that are disposed of by
trial, the Bureau of Justice Statistics study of jury trials in the seventy-five
largest counties in the United States is instructive because it includes
Milwaukee County and also the largest metropolitan areas in three of our
neighboring states, Cook County in lllinois (Chicago), Wayne County in
Michigan (Detroit), and Hennepin County in Minnesota (Minneapolis). This
study of 2001 presents the latest available data. From it, we can see how
the plaintiffs fare in the cases that are disposed of by trial, how frequently
they win, and how large their awards are when they do.*®

In Milwaukee, both the median award ($19,000) and the mean award
($103,030) were far lower than the awards in the large counties in our neigh-
boring states and lower than the seventy-five counties as a whole. Awards in
Milwaukee were less than two-thirds of the overall median. The mean was less
than one-fifth of the award for all seventy-five counties. Milwaukee appears to
be a place where plaintiffs win tort cases at trial with greater frequency, but for
decidedly lesser amounts than in the metropolitan areas of neighboring states.
Comparing this data for 2001 with the earlier Bureau of Justice studies, the
researchers found striking declines in the number of trials in every category of
tort and contract cases. For example, Milwaukee County had 171 tort trials in
1996, but only ninety-seven five years later in 2001.

Overall, not only is the number of cases tried declining, but so is the
level of awards that winning plaintiffs receive. The median award for all trial
cases in the seventy-five counties declined 43.1 percent from $65,000 in
1992 to $37,000 (in inflation-adjusted dollars) in 2001. Tort awards were
down even more, some 56.3 percent. The only exceptions were medical
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Table 11. Awards in Tort Cases in Four Metropolitan Counties
and the Average of All of the U.S.’s 75 Largest Counties, 2001
Milwaukee Cook Wayne Hennepin 75
wi IL MI MN Counties
Number of
Tort Trials 97 339 144 123 1,149
Plaintiff Win % 69.1 54.9 35.4 54.5 26.8
Median Award $19,000 $76,000 $65,000 $29,000 $422,000
Mean Award $103,030 $826,000 $577,195 $129,018 $522,842

Thomas Cohen, Bureau of Justice Statistics Bulletin: Tort Trials and Verdicts in Large Counties, 2001

malpractice awards, which climbed 70.4 percent and product liability
awards which climbed 287.9 percent as the number of trials fell by more
than three-quarters.*®

In interpreting the effect of awards, we also need to pay attention
to post-verdict attrition. Jury verdicts are only part of the system of tort
awards, for those verdicts are subject to judicial scrutiny and modification
at post-trial and appellate stages. A long and consistent line of research
establishes that subsequent judicial action (and settlement in its shadow)
reduces a significant portion of awards, particularly large awards and
punitive damages awards.*

Is Wisconsin “Overlawyered”?

Some critics have asserted that Wisconsin has “too many lawyers.” Wis-
consin, with about 2 percent of the U.S. population, has about 1.3 percent
of the country’s lawyers.*® The ratio of lawyers to population is lower in
Wisconsin than in the United States as a whole and lower than in all but the
most rural of our neighboring states. (See Figure 15)

The ratio of population to lawyers in the U.S. in 2000 was 264 to 1. In
Wisconsin, it was 401 to 1. Among the fifty-one jurisdictions (fifty states
and the District of Columbia), Wisconsin’s population to lawyer ratio was
thirty-eighth in 2000. Wisconsin’s lawyer population is slightly older, with
a median of fifty years of age versus a national median of forty-seven, and
significantly less female (22 percent vs. 27 percent) than the nation as a
whole.*® This suggests that it has not been growing at as high a rate as the
nation as a whole. In short, Wisconsin seems to have about one-third fewer
lawyers per capita than the rest of the country and it is not catching up.
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Figure 15. Rate of Attorneys per 100,000 in WI, IL, IA, MI, MN, and the U.S.
(1996-2006)

600
500 H—./-/\/./-\-

400 ——WI

-

300 —A—1A
o — " o o o V- & —

— A —————— =W

200 i

—o-U.s.

100

1998 1999 2000 2001 2002 2003 2004 2005 2006

American Bar Association (ABA) Market Research, 1998-2007, available at http://www.abanet.org/marketresearch/
resource.html#Demographics.

Is Wisconsin’s Legal Environment Bad for Business?

Among the charges brought against Wisconsin’s civil justice system is that
it creates an unfriendly environment for business, depressing business
activity and discouraging investment in the state. We found no direct
evidence of this. Nor did we find evidence that Wisconsin businesses place
a high priority on “reform” of the civil justice system.

The U.S. Chamber of Commerce conducts an annual ranking of the
liability systems of the various states.*® The study is based on telephone
interviews with a nationally representative sample of 1,599 in-house gen-
eral counsel or other senior litigators at companies with annual revenues
of at least $100 million.5' This survey reflects the perspective of corporate
America. Respondents who said they were “very or somewhat familiar
with a given state” were asked to provide a letter grade (A,B,C, etc.) rating
of various (sometimes opaque) aspects of the state’s liability system (e.g.,
“judges’ impartiality”, “overall treatment of tort and contract litigation”).
Since we have no information about the actual knowledge and objectivity
of these respondents, this exercise should be regarded as a measure of
reputation, informed by an uneven admixture of bits of direct experience.

In the 2007 rankings of liability systems in the various states, Wisconsin
emerged as tenth best among the fifty states, a striking improvement over
2006, when it ranked twenty-third. While this change may reflect some un-
noticed change in Wisconsin practices, it seems more likely that it reflects
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changes in the survey’s
Table 12. U.S. Chamber of Commerce rocedure for interviewin
Survey for Legal Reform Rankings P 9
respondents, discouraging
State 2006 Rank | 2007 Rank them from rating states with
Wisconsin 2 10 which they were less familiar.
lilinois 45 46 In the 2007 survey, the
lowa 4 4
respondents evaluated three
Michigan 2 2 states on average as op-
Minnesota 14 2 posed to six states in the

U.S. Chamber of Commerce, Institute for Legal Reform

2006 survey.5?

We also have an indication closer to home of the level of worry of actual
Wisconsin business persons about the civil justice system. In 2006, Wis-
consin Manufacturers and Commerce (WMC) conducted an online survey
of six hundred manufacturing CEOs.?® The response rate was low: there
were only eighty-one responses to the question “What is the top public
policy issue facing Wisconsin?” Of these, twenty-three chose “lawsuit
abuse,” making it the third highest “top issue,” behind taxes and health care
costs. However, when the CEOs were asked to identify “one thing that that
state government could do to help your business” none of the thirty-four re-
spondents in 2006 identified tort reform. This had also been in the response
in 2005. In 2004, when the question was first asked, two of thirty-four
respondents chose tort reform.

Similarly when respondents were asked to identify “one thing that state
government could do to improve Wisconsin’s business climate,” tort reform
attracted two of thirty-four votes to be in a three-way tie (with “reduce
spending” and “affordable heath care”) for sixth place out of ten alternative
ways to improve Wisconsin’s business climate. When the CEOs were asked
to rate ten factors “in terms of their negative impact on your company’s
operations,” “fear of litigation” came in tenth.>

This suggests that although a fraction of business people cite civil
justice issues as a general problem, only a vanishingly small minority identify
the civil justice system as a significant problem for their own businesses.
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Conclusion

In many ways, Wisconsin is very much like its neighbors and like the rest
of the nation. Overall, resort to the courts is increasing, but most of this
increase is in the family and contract areas. Tort filings are decreasing rela-
tive to population and in absolute numbers. The portion of cases that reach
trial, especially jury trial, is decreasing. When cases do get to trial, median
awards are mostly lower than in the recent past.

If we look further to see how Wisconsin is distinctive, we find that
even with the limitations of the data, Wisconsin has a modest amount of
litigation in comparison with our neighbors and the rest of the nation. Most
non-family civil cases are filed by businesses against individual defendants;
where individuals sue businesses, the awards are comparatively modest.
This relatively low resort to the courts is reflected in a lawyer population
that is relatively small and slow growing.

The costs imposed by the civil justice system are palpable; the
benefits that it confers are less apparent — indeed to the extent that
they are effective, they fade from view. The same system of justice that
protects citizens, protects and facilitates businesses. Businesses use the
civil justice system to enforce contracts and collect debts. The security
of property rights afforded by the civil law enables them to raise capital,
borrow, and extend credit. They enjoy the protections of the tort system in
deterring injurious behavior by others. All of this is so routine that it easily
escapes our attention. This should remind us that citizens and businesses
have a shared interest in an effective civil justice system. We hope that this
booklet helps provide the basis for an informed public discussion.
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